2.4
Where the buyer has no or limited right of recourse
The buyer will not have a right of recourse where the eviction was caused by something beyond the parties' control (for example vis maior) or where the buyer's claim has prescribed. 49 The seller will not be liable where the buyer knew that the seller was not the owner of the merx or where the seller made such a fact known to the buyer. 50 The seller will, however, be liable where the cause of eviction came into ex- istence prior to the conclusion of the contract or after the conclusion of the contract but due to the seller's fault. 
Exclusion of warranty against eviction
In Vrystaat Motors v Henry Blignaut (Edms) Bpk 52 the court held that even where the warranty against eviction is excluded as part of an exemption clause, the evicted buyer may still cancel the agreement and claim for the repayment of the purchase price. According to the court, only the recovery of damages in terms of a warranty against eviction may be reduced or excluded by agreement.
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The above position was confirmed in Van der Westhuizen v Arnold, 54 where Lewis AJA held that the most fundamental obligation of the seller, namely the duty to give undisturbed possession of the merx, cannot be excluded by means of an exemption clause in the contract.
In Plit v Imperial Bank Ltd 55 the question was if a warranty against eviction was excluded in an instalment sale agreement between the bank (the seller) and the buyer.
The Supreme Court of Appeal held that in casu the parties intended for the warranty against eviction to be excluded. 56 Neither the Supreme Court of Appeal nor the court a quo ruled on the question of whether, though the warranty is excluded, a buyer may still be able to reclaim the purchase price. 57 Naudé states that in casu the only situation where the buyer will not be able to reclaim the purchase price is where the buyer tacitly agreed to assume the risk of uncertainty as to the seller's title to the its effect would be to inhibit the marketing of that property; it was a restriction that the owner had to overcome.
In Ex Parte Estate Bostock 94 a 'charge' was regarded as normal income tax, super tax, personal and provincial income tax and a personal savings fund levy (basic tax).
The court held that the word 'charge' is a burden on property or a person and includes whatever constitutes a burden on property such as rents, taxes, liens, costs, and expenses incurred, usually in the plural.
'Charging' in the commercial sense can be defined as 'to impose a burden, duty, obligation, or lien; to create a claim against property; to impose a tax, duty, or trust; to bill or invoice, and can also include the price of, or rate for, something'. Van Eeden explains that in terms of the common law, the seller can also undertake expressly or would be deemed to have undertaken (unless specifically excluded by agreement) that the buyer would enjoy 'quiet possession'. 98 It would seem that the writer also considers the guarantee of quiet possession as a confirmation of the buyer's common law warranty against eviction. If section 44(1)(d) is a confirmation of the common law warranty against eviction, two important issues need to be addressed. The first of these is whether or not the buyer still needs to follow the rules as established in terms of our common law. 99 Does the buyer still need to put up a vigorous defence, not readily relinquish the merx, and notify the seller? The purpose of the rules is to give the seller an opportunity to prove his title or to assist the buyer and ensure that the buyer will have a claim if he is evicted. 100 Because of the implied term and warranty contained in section 44 it seems unnecessary for the buyer to follow the rules. There is nothing in the section or the Act that would indicate that if the buyer does not follow the common law rules, the onus of proof would be on the buyer to prove that the seller had a defective title or that the third party had an unassailable title 101 because the buyer has a right to assume that the seller has the right or the authority to the sell the goods, and the fact that the seller guarantees quiet possession in terms of section 44 of the Act has the effect that such an onus on the buyer is done away with.
Absence of remedies in section 44
As stated earlier, section 44 does not provide any remedies, and it is argued that the provisions of section 2(10) keep intact the remedies available to a buyer in terms of the common law. Section 2(10) provides that no provision of the CPA may be interpreted so as to preclude a consumer (a buyer) from exercising any right he may have in terms of the common law. The buyer may therefore still rely upon the cancellation of the consumer agreement, repayment of the purchase price, and a claim for dam- 
Right or claim of third party to goods
The wording of section 44 (2) If the warranty may not be excluded (nor the claim for damages) in terms of the CPA, the court would most likely have come to a different conclusion in Van der
Westhuizen v Arnold. 109 The clause stating that the seller had given 'no warranty whatsoever' seen through the eyes of the Act would be regarded as an unfair, unjust and unreasonable term and would not be enforceable on the buyer. In terms of section 49 of the CPA, for example, the acknowledgement of any fact by the consumer in a contract must be drawn to the attention of the consumer in plain language.
Therefore stating that the seller had given no warranty at all should comply with the requirements of section 49. If it does not, the term will be regarded as unfair, unreasonable and unjust in terms of section 48 (2) The solution to the problem of the contrasting provisions (section 2(10) resulting in no exclusion of the warranty whatsoever versus an exclusion of a claim for damages provided that such a waiver of the buyer's right to claim damages is not unfair, unreasonable or unjust as provided for in terms of section 48(1)) lies within the Act itself. Section 4 deals with the realisation of consumer rights and provides that the court must 115 develop the common law as necessary to improve the realisation and enjoyment of consumer rights generally, and in particular by persons contemplated in section 3(1)(b). 116 Section 4(3) further provides that if any provision of the Act, read in its context, can reasonably be construed to have more than one meaning, the meaning that best promotes the spirit and purposes of this Act, and will best improve the realisation and enjoyment of consumer rights, must be followed. The rule of thumb seems to be: whatever route is most beneficial to the consumer and most in line with the purposes of the Act should be followed.
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In search of an answer: United Kingdom 
Section 12 of the Sales of Goods Act 1979

'Charges and encumbrances'
Dobson and Stokes describe 'charges and encumbrances' in terms of section 12 of SOGA as rights that someone else has over the goods. An example is where someone has a lien over the goods (a right to retain possession of the goods until a debt is paid). 133 Importantly, the writers state that even where the goods are subject to a charge or encumbrance the seller can still sell the goods and will not be in breach of section 12 of SOGA and the warranty of quiet possession, provided of course that the seller informed the buyer of this fact prior to the conclusion of the contract. 
Interpretation of section 12 by courts
The when the buyer is only partially evicted.) 146 In terms of section 54 the buyer may also claim interest on the purchase price. 
In Rubicon Computer Systems Ltd v United Paints Ltd
Comments
Implied term of the right to sell or the authority to sell not a guarantee of the transfer of ownership
It is clear that though the consumer has the right to assume that a supplier has the right to sell or the authority to sell goods, this implied term as provided for in terms of section 44 (1) will also be restricting his own liability in the process. 
Charges and encumbrances
Remedies available to the buyer
It is an unfortunate oversight on the part of the legislature not to have included any remedies for the breach of the guarantee of quiet possession in section 44(1)(d) of the Act. In fact, no provision is made for remedies for the breach of such a warranty anywhere in the Act. The remedies available to the consumer in section 56 of the Act, for instance, relate only to the quality of the goods and not to where the guarantee of quiet possession is breached.
The obvious solution regarding the lack of remedies in terms of section 44 of the Act is to revert to the common law remedies available to the buyer in the case of eviction. This is confirmed by section 2 (10) provides that consumer rights (and remedies) must be developed and not restricted.
Where there are contrasting provisions the rule of thumb should be to follow what is most beneficial to the consumer.
Taking into account section 2(10) of the Act, in terms of which no common law right of a consumer may be precluded in terms of the Act, it seems that the common law position with regard to the exclusion of a claim for damages has been amended. The seller may not exclude a claim for damages where the CPA is applicable.
To re-enforce this argument, notice should be taken of the applicable foreign law, which also prohibits the exclusion of the warranty of quiet possession. Section 2(2)(a) of the CPA provides that when interpreting the Act, applicable foreign and international law may be considered. The Unfair Contract Terms Act 1977 of the United Kingdom specifically prohibits the exclusion of the warranty of quiet possession or any remedy in terms of such a warranty in the sale of consumer goods.
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Conclusion
The common law warranty against eviction is confirmed by section 44 of the CPA.
The exclusion of a claim for damages based on eviction is prohibited where the CPA is applicable.
Due to poor drafting and the inclusion of provisions from foreign legislation without having regard to the meaning of the terminology in South African law, uncertainties have crept into the Act and ironically need to be solved by reverting to the foreign legislation which the provisions of the CPA mimic. In this instance section 12 of SOGA and the interpretation thereof by the courts in the United Kingdom have provided some answers.
Solutions are also found in the South African common law and the interpretation thereof by the South African courts. It remains to be seen, however, whether the South African courts will revert to what is already entrenched in our law (the common law), or choose to look at the applicable foreign law, or both. 
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